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MISCELLANY. 



American and English Procedure. — For several years past a move- 
ment has been rapidly growing in the United States for- the reform 
of legal procedure. The American Bar Association has unanimously 
recommended the substitution of Rules of Court for the rigid statu- 
tory procedure, or the old system of Common Law pleading modified 
by statute, now in vogue in the several States of the Union, and has 
appointed a Committee, of which Mr. Thomas W. Shelton, of the 
Virginia Bar, is the chairman, and of which ex-President Taft and 
three former Solicitor-Generals of the United States are the other 
members, to take the necessary steps to achieve the desired end. 
Mr. Shelton, who is associate-editor of the Central Law Journal, has 
been in London during the past few weeks, with a view to studying 
the working of the English system of procedure. He has been af- 
forded the opportunity of sitting upon the Bench in all the principal 
Courts, and, in the course of a statement made to a representative of 
the Law Journal, acknowledged in most cordial terms the courtesy 
and attention that have been shown him; by which, to repeat his 
own words, he has "been enabled not only to observe the practice 
and procedure of the Court but to absorb the atmosphere of the 
court-room and the demeanor of both judge and counsel." 

Mr. Shelton, after explaining the attitude of the American Bar- 
Association towards the introduction of Rules of Court, proceeded: 
"Inasmuch as a large majority of both Senate and the House of the 
American Congress now favour the necessary legislation, it is be- 
lieved that a Bill will soon be enacted authorising the preparation and 
the putting into effect of a simple system of correlated Rules that 
will wholly displace both the Common -Law and the Code procedure. 
The proposed Federal system, there is reason to believe, will be 
promptly adopted by the several States, thereby bringing about uni- 
formity of procedure and practice in all of the States, as well as 
in the Federal Courts. Obviously this is of the greatest importance, 
and equalled only in importance by the necessity for a modern pro- 
cedure. Present Federal statutes require the Federal Courts to con- 
form 'as near as may be' to the practice of the States in which they 
sit. This they have not done. Thereby two separate systems of 
practice and procedure exist in each State, aggregating ninety-eight 
in all. This condition being quite as unnecessary and illogical as so 
many differing languages, it was found not impossible, though difficult, 
to command a strong following of both judges and lawyers in favour 
of uniformity." 

In reply to an inquiry as to the, progress of the movement to get 
rid of this lack of uniformity, Mr. Shelton continued: — "The obvious 
result was the determination that there should be put into effect a 
scientific system of pleading for the Federal Courts as a model for 
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the States to follow. As many as forty-six State Bar Associations 
have already endorsed the programme, and will, undoubtedly, be 
able to induce their respective Legislatures to enact the necessary 
statutes authorising the substitution of the model system. It was 
then proposed to adopt a system of elastic Court-made Rules, that 
might be implied from time to time, instead of rigid statutes that 
could be amended only by the slow and unsatisfactory process of 
legislation. It is the latter trouble that has caused the administration 
of justice to suffer greatly in America. Commerce has suffered 
severely from a lack of uniformity amongst the States. The Na- 
tional Creditmen's Association and many other commercial and 
civic organizations have resolved most earnestly against it." 

Remarking that there would be no surprise in England at this 
condition of affairs in the United States, since it substantially re- 
peated English history of 1873 and 1883, when many earnest men 
opposed any change and some wanted no pleading at all, Mr. Shelton 
proceeded to state in mpre detail his programme of reform. His 
plan, he explained, proposed a simple, untechnical declaration of 
plaintiff's, claim, subject to amendment at his cost, and an equally 
simple denial or affirmation by the defendant. The issues to be tried 
would then be outlined by the judge before trial, thus saving the 
valuable time of jurors and the Court and permitting the greatest 
speed with the list. "This programme, and in fact any change," 
he remarked, "has been vigorously opposed by a Senator from a 
Western State, else the necessary legislation would have been en- 
acted seven years ago. When Lord Haldane was the guest of the 
American Bar Association at Montreal, Canada, in 1912, the Chief 
Justices of the several States were organized into what was designated 
as 'The Annual Inter-State Conference of Chief Justices.' Subse- 
quently this body was enlarged to include all members of the highest 
Appellate Courts, and was absorbed by the American Bar Association 
under the official title of 'The Judicial Section.' " In recognition of 
his work of conceiving and organizing this body, Mr. Shelton was 
made an honorary member and placed upon the Executive Com- 
mittee. This body was addressed by Lord Cave at the Annual 
Meeting held in St. Louis last autumn, and has been addressed by 
other distinguished English jurists. Lord Cave also addressed the 
main body of the Association. It is a custom of the Chief Justices, 
as well as of the Bar Association, to invite an English or Canadian 
jurist each year, and Mr. Shelton sincerely hoped that this custom 
would continue. 

Mr. Shelton spoke in the most appreciative terms of what he had 
observed in the English Courts, and he proposes to formulate his 
observations in a report. "Inasmuch," he remarked, "as the law of 
the several States, with one exception, is the Common Law of 
England, modified by statute, it is most natural that the machinery 
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of the Courts through which it is administered should not be unlike 
that of England. America very wisely clung to the Common Law 
and very unwisely clung to the Common Law procedure long since 
repudiated by England." — The London Law Journal. 



Right of Town to Expel Undesirable Residents. — The question 
presented to the Supreme Judicial Court of Massachusetts in Brown 
v. Town of Edgartown, 128 Northeastern Reporter, 1, was whether 
or not a town which had authorized by vote its servants, agents, and 
officers, or had ratified by vote the acts of its agents, servants, and 
officers, might be held liable in an action for tort for malicious prose- 
cution, abuse of legal process, or conspiracy, for the damages sus- 
tained by a person or persons injured thereby, when such acts were 
authorized or ratified by the town for the purpose of forcing such 
person or persons to leave the town where they had an established 
business. It was admitted by demurrer that the town, with malice 
and without reasonable and probable cause, authorized or subse- 
quently ratified acts of its officers whereby charges of drunkenness 
and larceny were made, followed by arrests, giving of bail, trial, and 
discharge after final hearing. It was held that a town would not be 
bound by vote or ratification to the performance of contracts or to 
answer in damages for torts of its servants and officers where the 
acts and duties were in their nature unlawful or prohibited or wholly 
beyond the powers of the town. Judge Pierce, in concluding his 
opinion, said: "A town in Massachusetts never had a common-law or 
statutory right to 'warn out' and expel persons merely because such 
persons were undesjred, through prosecution, using as instruments 
thereof criminal conspiracy, abuse of civil process, and false and un- 
founded complaints to the court. As a matter of law, the absence 
of such power, and the consequent illegality and utter inefficacy of a 
vote passed for such purpose, must have been known and understood 
at the time the vote was passed authorizing or ratifying the acts 
done or to be done." 



Unfair Questional — "Every practicing attorney has heard witnesses 
asked on cross-examination whether they have talked with counsel 
about the matter testified to. Few indeed have forborne to ask the 
question on occasion or to smile significantly at the jury when the 
witness says that he has talked with the counsel of the party calling 
him. The general attitude of laymen towards the legal profession 
is such that it is very probable that jurymen frequently draw from 
such a question and answer an inference more or less definite that 
the witness has been unduly influenced, if not suborned. Yet it is well 
known to every practitioner that a lawyer would be culpably negligent 
if he put a witness on the stand without having had an interview 
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with him and ascertaining just what he would testify. The advisory 
lectures given to young lawyers enjoin the utmost care and thorough- 
ness in the detail of the preparation for trial. It is hard to understand 
why trial judges, who are perfectly familiar with the entire situation, 
permit a question so unfair in its tendencies to be asked. It should 
be met always with a sharp rebuke and a judicial statement to the 
jury that it is necessary and proper that counsel should interview 
the witnesses before trial." — Law Notes. 

Lord Chief Justice and Superannuation on the English Bench.— 

The manner in which the Lord Chief Justiceship of England has 
been filled after it was vacated by Lord Reading is remarkable in 
more ways than one, Mr. Justice Lawrence who has been ap- 
pointed to this high office, which is in fact the highest judicial ap- 
pointment in the gift of the Government barring that of the Lord 
Chancellor of England, was a puisne Judge of the King's Bench 
Division whose age at present is 78 years. 

Lawrence, L. C. J., had a distinguished career at Cambridge and be- 
fore he was raised to the Bench, made a position for himself at the 
Bar and filled also, from time to time, responsible judicial offices. 
As a judge he enjoys a reputation for learning, patience and ability. 
Although age is against him, still he possesses considerable energy 
and is iond of golfing and riding. Englishmen, and more particularly 
members of the English Bar and Bench are apt to take long ad- 
journments of calls from the other world. Lord Halsbury is a 
centenarian and only last year the present Lord Chancellor stated 
that when he sought light on any perplexing question of law he ap- 
proached the grand old man. Then again Lord Mersey an Ex- 
President of the Probate and Divorce Division, who is now an octoge- 
narian, under recent statutory provision (sec. 8 of the Administratior 
of Justice Act, 1920) which provides for summoning retired Judges 
in assisting in judicial work in the Court of Appeal or High Court, 
has been sitting in the Divorce Division and is disposing of the un- 
usually heavy list of matrimonial matters about which we mentioned 
last week. Lord Mersey as an Ex-Judge is sitting on the Bench 
without wig and gown and at his eightieth year is disposing of suits 
and applications with the energy and alertness of a young man. Law 
after all seems to be the only elixir of life. — Calcutta Weekly Notes, 



The Nova Scotia Tercentenary. — On August 31st, 1921 there was 
celebrated in Annapolis Royal, Nova Scotia, the granting on the 
fifth of August, 1621, of a royal charter to New Scotland, now called 
Nova Scotia. 

At this place, 200 years ago, the first British court of judicature in 
any part of what is now Canada was held in August, 1721. An inter- 
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esting fact about this court was that it was ordained that the "Lawes 
of Virginia" should be followed. A student of history will find that 
Virginia, through her "lawes" and traditions, exercised a great in- 
fluence upon the Maritime Provinces and eventually upon all of 
Canada. In founding this new province, which was peopled by 
professed subjects of England who had no grievance against their 
motherland, it was found that the best pattern of English law adapted 
for colonial purposes was that gradually developed in Virginia. The 
Virginia colony had been founded by Sir Walter Raleigh in order 
to strengthen Britain's hold upon another portion of the habitable 
globe and to thwart the colonization schemes of France and Spain. 
Its foundation principle was not to afford protection for any particular 
creed, but to establish religious freedom for all. The purpose of the 
Virginia enterprise was described as "an action concerning God and 
the advancement of religion, the present ease, future honor and safety 
of the Kingdom, the strength of the navy, the visible hope of a great 
and rich trade, and many secret blessings not yet discovered." Those 
who lived under the Raleigh patent were given all the privileges of 
natives and residents of England, and Raleigh and his heirs and as- 
signs were given the power to govern and rule according to his own 
statutes, laws, and ordinances, providing only that such laws be as 
near as convenient to current English law and policy. The Virginians 
followed out this program so constructively that the British govern- 
ment was able to prescribe Virginia laws as a model for the new Nova 
Scotia colony. The colonies of Massachusetts and Pennsylvania, 
founded by religious dissenters, were not in the same close harmony 
with English policy, which accounts for th preference of Virginia 
"lawes." The fact that Virginia barely survived the first example 
of socialism in practice upon this continent has a great deal of 
present-day interest in view of the Bolshevik experiment and the 
current advocacy of socialistic theories, and may have been a further 
test which made the resulting Virginia laws more desirable to the 
Nova Scotians. See article by J. Murray Clark "why the Lawes of 
Virginia" in VI Va. Law Reg. N. S., 81. Most of the historical docu- 
ments of these early years have been unearthed and preserved 
through the efforts of the Hon. Mr. Justice Chisholm of Nova 
Scotia, who is a member of the American Archaeological Society and 
whose Historical Note on Virginia and Nova Scotia appeared in VI 
Va. Law Reg. N. S., 744. 



Injuries Result from Eating Cake. — While indulging in the pleasing 
indoor sport of cake eating, which can generally be played without 
subjecting the participants to physical injuries, excepting possibly 
distempers of the digestive organs, a devotee of the sport punctured 
her gums with a hidden nail or piece of wire, which resulted, in a 
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few hours, in the gums becoming swollen and inflamed and sore, 
and she became sick, and was compelled to have three or four of 
her teeth extracted. She brought an action against the manufacturer 
of the cake for damages for the injuries, but, as she bought the 
cake from a bakery that handled the manufacturer's goods, her com- 
plaint was dismissed because there was no contractual relation be- 
tween the parties. The judgment was reversed by the New York 
Supreme Court, Appellate Division, First Department, in Chysky v. 
Drake Bros. Co., 182 New York Supplement, 459. Judge Merrell in 
discussing the case said: 

"In thus disposing of the case we think the court clearly erred. 
The law is too well settled to require the citation of authorities that, 
where food is manufactured and sold for human consumption, such 
sale is under an implied warranty that the food sold is wholesome 
and fit for human consumption. Such principle of law was not 
questioned by the court upon dismissing the complaint, nor does the 
respondent upon this appeal dispute the same. The court dismissed 
the complaint upon the ground that only between the retailer, Abra- 
ham, who sold the cake to the plaintiff, and the plaintiff, did any 
contractual relation exist, and that, therefore, there being no con- 
tractual relation, in the opinion of the trial court, between the plain- 
tiff and the defendant, the manufacturer of said cake, there was no 
implied warranty by said manufacturer to the plaintiff that said cake 
was wholesome and fit for human consumption. 

"I am of the opinion that, when the defendant manufactured this 
cake and put the same upon the market for sale, knowing that the 
retail dealer to whom it sold the cake would sell it to a consumer, 
it impliedly represented that the cake was wholesome and fit for 
human consumption. According to the facts stated in the opening 
of counsel for the plaintiff, the cake was manufactured by the de- 
fendant and sold to the retail dealer, Abraham; that contained there- 
in at the time the cake was manufactured, and not visible to the eye 
or discoverable by examination, was the nail or piece of wire from 
which the plaintiff received her injuries. The purchaser, Abraham, 
could not discover said nail or wire by examination of the cake, and 
the same could only be discovered by breaking the cake open. Under 
such circumstances I am of the opinion that the implied warranty 
of the defendant of the fitness of the cake for human consumption 
extended to the ultimate consumer of the cake, the plaintiff herein, 
and that said implied warranty inured to the benefit and protection 
of the plaintiff, although there was no direct contractual relation 
between the plaintiff and the manufacturer of the cake." 



Libelous Per Se. — You may write of a restauran keeper that he is 
a "blockhead," and it is not lbelous per se, even though his name be 



1921. ] MISCELLANY. 393 

Block and the rude wit of your writing pierce the armor of his indiffer- 
ence, for the word blockhead, importing want of natural cleverness, 
and slowness and obstinacy of mind, is not calculated to damage his 
business reputation. Block v. Gehring Pub. Co., 180 New York Sup- 
plement, 194. But to write of a physician that he is a blockhead or a 
fool toucheth him in his profession and is libelous per se. Krug v. Pitass, 
56 Northeastern Reporter, 526. And since no special learning or 
ability is expected of a justice of the peace, it is not actionable to call 
him a fool, ass, blockhead, or any other words similarly importing 
want of natural cleverness or ignorance of law. Newell on Slander 
and Libel (3d Ed.) p. 217.— The Docket. 



Two Kinds of Lawyers. — There are today two kinds of lawyers, 
those of the old school and those of the new. The lawyer of the old 
type occupies a dingy, dark, dusty room in an unattractive building. 
The client and the book agent walk from the hall directly into his 
room. A clerk occupies a desk in the darkest corner; the lawyer's 
is near the window. He is dressed in black and a tie with a red 
spot in it is unknown to him. He has a roll-top desk with every 
pigeon-hole bulging with mussed-up papers. He also has a table 
near at hand. The tops of both desk and table are covered with 
papers and books. Confusion of papers suggests confusion of mind. 
When certain papers are wanted, the search begins. No one can 
say when it will end. 

The books are dirty, the chairs are dirty, and the papers are dirty. 
One would expect to find dust in the water that runs out of the faucet 
over the wash bowl in full view of the door. When the telephone 
(on the wall) rings, the clerk answers, if he is there; otherwise the 
lawyer. When the postman calls, everything stops. If there is a 
check in the mail to pay a fee, the lawyer, himself, enters it up in a 
book that he carries in his pocket. 

When a client calls, the lawyer may be in court and there is no 
one to attend to the client's business, important though it may be. 
Even if the lawyer is in, perhaps half an hour is spent looking for 
necessary papers, perhaps they are not found at all. Envelopes are 
opened and reopened and letters put back into them a dozen times. 
Consciously or unconsciously, the client in such an office realizes that 
his business is likely to be handled just as the lawyer handles his own 
business and. then all confidence on his part, is lost. This lawyer lacks 
system, division of labor, time-saving devices, methods of preserving 
and locating papers, security for his clients' valuable documents — in 
short, everything that appeals to the business-man client. He cannot 
give "service" and today service is required of every man — profes- 
sional or otherwise, if he hopes to succeed. 

With the lawyer of the new school, it is different. The client or 
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prospective client enters the lobby of one of the most modern and 
best-located buildings in the city. It is probably a bank building. 
He enters an elevator that is express to the floor on which the 
lawyer's office is located. He sees immediately in front of the ele- 
vators a well-lighted door where the names of the firm and the 
names of the individual members of the firm stand out in clear and 
dignified letters. Inside the door, he is met by a good-looking, wett- 
dressed and affable young woman who immediately puts him in 
touch with the person he called to see. There is no noise, no confu- 
sion, no appearance of simulated "busyness." Everything is clean; 
no dust is visible; no papers are exposed to view. The lawyer he 
came to see sits before a flat topped desk that has no books on it 
and no papers except those on which he is working at the time. An 
office boy brings in the papers that may be required and restores 
them to their file in the vault when they are no longer needed. There 
is no delay in finding the papers and none are lost. All those re- 
lating to the same case are in one envelope but in separate folders 
so that no delay is occasioned by going through a great many dif- 
ferent papers. In due course within 30 or 00 days, the client re- 
ceives a bill showing in general terms the services rendered. It 
indicates on its face that in making the charge, the sender then 
had in mind just what services had been rendered, the time re- 
quired, the importance of the transaction and the result accomplished. 
The fact that the bill was sent promptly and that the charge is 
fairly high, does not in the least offend the client because from his 
entrance into the building to the receipt of the bill he was impressed 
with the fact that the lawyer knew two things, his client's business 
and his own. The client "got service" — the thing he wanted above 
everything else — and is willing to pay the price. — Report of Committee 
on Office Management, Illinois State Bar Association.- 



Post-Dated Checks. — The recent appearance of a new edition of 
Brannan on the Negotiable Instruments Law with its helpful discussion 
of problems arising under but not definitely settled by that law, sug- 
gests comment on another field of negotiable instruments which is 
seldom covered. Ordinarily negotiable instruments are treated as 
falling into two classes, bills of exchange and notes. Checks are con- 
sidered as one form ot bill of exchange. Post-dated checks, as such, 
are not. considered at all by the Negotiable Instruments Law except 
in so far as section 12 provides that "the instrument is not invalid 
for the reason only that it is * * * post-dated." But what effect 
is to be given the instrument pending its appearance as a fullfledged 
check is left to be determined. 

It is of particular interest to note the differences which may dis- 
tinguish a bill of exchange from a check. The latter is defined as 
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being "a bill of exchange drawn on a bank and payable on demand," 1 
and that, except as to the time for presentment 2 and the effect of 
certification, 3 "the provisions of this act applicable to a bill of exchange 
payable on demand apply to a check." This does not touch the ques- 
tion of form. Nothing is clearer than that a bill of exchange may be 
drawn on a bank and payable on demand and still not be 1 a check. In 
which case the slight differences of form found in practice between 
the two instruments may become of great importance in determining 
what effect is to be given to the instrument. What would be an 
unreasonable time for presentment in one case and thereby discharge 
the drawer to the extent of the loss, 4 might discharge the drawer 
entirely in the case of the other.5 As a matter of practice, the differ- 
ence in wording is usually well understood by all parties and the ques- 
tion seldom comes up. A check carries the words. "Pay to" while a 
demand bill usually has the words "at sight" or "On demand" pre- 
ceding the order to pay. 

But when the, instrument is, on a check form, properly dated as of 
the day of issue, but containing the statement "Pay to A or order 
Jan. 1," the question is squarely presented. Many courts have held 
that the intention of the parties that the instrument should be and 
operate as a check on and after Jan. 1, should control.^ To hold the 
instrument a bill would allow the payee to present at once for accept- 
ance and, on protest for non-acceptance, would allow an immediate 
action against the maker, which would be entirely contrary to the 
intention of the parties. The better ruling, however, places the 
emphasis on form and for the sake of ceitainty and convenience in 
business treats such instruments as time bills of exchange.? 

Where the instrument is wholly in the usual form of a check, except 
that it is post-dated, it is not to be confused in form with a bill of 
exchange. It is a check in everything except that it is not payable on 
demand. Consequently by definition, it is not a "check," nor is it a 
bill of exchange allowing of presentment and dishonor. It might 
much better, in legal effect, be compared to a time note made payable 
at a bank. Both operate as orders on the bank, if presented on the 
day of payment, 8 and both, up to that date, represent the maker's 



1 N. I. L. sec. 185. 

2 N. I. L. sec. 186. 

3 N. I. L. sec. 187-8. 
* N. I. L. sec. 186. 

5 N. I. L. sec. 70. 

' Champion v. Gordon (1872), 70 Pa. 474; In re Brown (1843, C. C. 

D. Mass.), 2 Story, 502; Way v. Towle (1892), 155 Mass. 374, 29 N. 

E. 506; Westminster Bank v. Wheaton (1856), 4 R. I. 30. 

' Harrison v. Nicollet National Bank (1889), 41 Minn. 488, 43 N. 
W. 336; Morrison v. Bailey (1855), 5 Oh. St. 13; Mintern v. Fisher 
(1854), 4 Calif. 35; Ivory v. State Bank (1865), 36 Mo. 475; Bowen v. 
Newell (1853), 8 N. Y. 190. 

8 N. I. L. sec. 87. 
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unqualified promise to pay. 9 But the time note must be presented on 
the date of its maturity in order to charge indorsers, 10 while it is well 
settled that a post-dated check becomes a check with all its incidents 
when the due day arrives, 11 and thus has an extra period for presenta- 
tion. It is that period in the interim when the instrument certainly is 
not a bill of exchange, in the sense that it can be accepted or protested, 
and when just as certainly it is not a check, not being payable on 
demand, that is peculiar. The Negotiable Instruments Law provides 
for n,o class of instruments intermediate between a check and a bill of 
exchange. A post-dated check has elements of both, but during the 
time preceding its date, while it may be said to be a "check in abey- 
ance," it is yet distinctive, and to liken it to either may tend to confuse. 
The only way to determine the exact rights, privileges, powers and 
immunities that may pertain to a post-dated check, to decide just what 
a post-dated check is, is not to give the instrument the one name or 
the other, but to look to the decisions on each particular question 
which may be raised in regard to it. It goes almost without saying 
that post-dated checks are valid and negotiable. Section 12 of the 
Negotiable Insttrumeats Law would suffice to settle this, but it is 
fully backed up by decisions. 1 * Early in their existence it was held 
that they are not drafts payable on demand, but are payable at a future 
day and therefore require the same stamp tax as any time instrument. 13 
In cases where they have been treated simply as bills of exchange, a 
distinction would not have been material to the decision. 14 The use 
of post-dated checks is so well accepted that there is nothing in the 
fact that it is post-dated to put one on notice. 15 And so negotiation 
before maturity to a bona fide holder for value cuts off all personal 
defences existing between the maker and his payee. 16 That a post- 
dated check cannot be "paid" in advance of its date, so as to extin- 
guish pro tanto the bank's debt to its depositor, seems reasonable. A 
refusal on the part of the bank to honor the instrument before its due 
date, is in no sense a dishonor allowing an immediate action against 

• Camas Prairie State Bank v. Newman (1900), 15 Ida. 719, 99 Pac. 
833 

10 ' N. I. L. sec. 70. 

u Wilson v. McEachern (1911), 9 Ga. App. 584, 71 S. E. 946; 
Mohawk Bank v. Broderick & Powell (1834, N. Y. Ct. Err.), 13 
Wend. 133; Gough & Herring v. Staats (1835, N. Y. Sup. Ct.), 13 
Wend. 549. 

a Frazier v. Travis P. and B. Company (1881, N. Y. Sup. Ct.), 24 
Hun. 281. 

M Allen v. Keeves (1801, K. B.), 1 East, 435. They have since been 
held properly stamped as bills payable on demand. Royal Bank 
v. Tottenham [1894], 2 Q. B. 715. 

" Cf. Forster v. Mackreth (1867), 16 L. T. N'. S. 23. 

M Brewster v. McCardel (1832, N. Y. Sup. Ct.), 8 Wend. 478. 

" Mayer v. Mode (1878, N. Y.), 14 Hun. 155; Symonds v. Riley 
(1905), 188 Mass. 470, 74 N. E. 926. 
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the maker. 1 ? The bank can only debit the depositor's account by 
payments at the time, to the person, and for the amount authorized by 
him.is And where the bank has paid the check before date, it is still 
liable to the depositor for the amount. 19 Though, like a drawee 
discounting a bill, it could have held the checks until their date and 
thus had the same claim against the maker as any endorsee for value. 20 
In fact, a post-dated check held by the drawee bank for collection has 
priority of payment, on penalty of the bank being liable to the extent 
of the storage, if other paper is paid during the day depleting the 
funds. 21 But a change in date accelerating payment is material and 
the bank cannot thereafter charge its depositor's account though it 
paid in ignorance of the change. 22 

A nice question appears as to the effect of a post-dated check given 
in payment of a pre-existing debt. If the analogy of the post-dated 
check to a time note is to prevail, the usual rule would be that such 
payment should bar suit on the original cause of action until the due 
date had arrived.23 On the other hand, ordinary checks given in pay- 
ment of a debt are, in the absence of agreement to the contrary, held 
to be a discharge of the indebtedness only when paid. 2 * The question 
as to whether they suspend a right of action on the debt until pre- 
sented for payment does not seem to be considered, logically, a 
post-dated check, pending its due date, should suspend the creditor's 
right of action on the debt. 25 Certainly, where the payee has nego- 
tiated the instrument to a holder for value without notice the drawer's 
debt is not subject to garnishment by the payee's creditors until after 
the date of the check and its dishonor. 2 " 

The question of certification of a post-dated check does not arise 
very often. Usually the maker is out of funds and it is, if only for 
that reason, ordinarily difficult to secure certification. But where a 
cashier duly authorized to certify checks acts in fraud, the instrument 



17 Wilson v. McEachern, supra. 

n Cf. Wheeler v. Guild (1838, Mass.), 20 Pick. 545. 
w Godin v. Bank of the Commonwealth (1856, N. Y. Super. Ct.), 
6 Duer, 76. 

20 See Swope v. Ross (1861), 40 Pa. 186; Desha Shephard & Co. 
v. Steward (1844), 6 Ala. 852. 

21 Washington Second National Bank v. Averill (1894, D. C), 2 
App. Cas. 470. 

29 Crawford v. West Side Bank (1885), 100 N. Y. 50, 2 N. E. 881. 

28 Martens-Turner Co. v. Mackintosh (1897), 17 App. Div. 419, 45 
N. Y. Supp. 275. 

21 United States National Bank v. Shupak (1918), 54 Mont. 542, 
172 Pac. 324; Kinard v. First National Bank (1906), 125 Ga. 228, 53 
S. E. 1018. 

a A very unsatisfactory decision allows an action by the creditor 
on returning the post-dated check before its due date. Lockwood 
Trade Journal v. N. Y. Silicate Book Slate Co. (1904, Sup. Ct,), 88 
N. Y. Supp. 152. 

"* Wilson v. McEachern, supra. 
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is enforceable against the bank by a holder in due course. 27 The diffi- 
culty with a post-dated check bearing a certification across its face 
of a date earlier than the due date is that it carries notice of lack of 
authority in the cashier; the presumption being that it was drawn on 
no funds. Therefore, a subsequent taker cannot recover of the 
drawee bank.28 And it was so held, even though the holder secured 
the bank president's promise that the check would be met.29 How- 
ever, if the certification carried no date and the transfer was made by 
the holder on or after the due date, there would be no actual notice 
and it would follow the bank would be liable. 

But certification at the instance of the maker presents a different 
problem. It has been held that on such certification the bank must 
appropriate sufficient funds of the depositor at once to meet the 
check.so And in such a case the presumption is that there were funds 
and a subsequent taker can enforce the check against the drawee 
bank.31 This presumption of regularity should allow a taker before 
date to stand on the same footing as if he had taken after the due 
date without notice. But if the transfer is made by the payee 
before date it is impossible for the indorsee to tell who had it certified. 
Very probably an indorsee in such case will be held to take at his peril. 

Practically, post-dated checks are in wider use and better repute 
than is usually accredited them. They possess all the advantages of 
payment by check coupled with a time element. It would seem very 
unwise for a maker to have his post-dated check certified, however, 
as he loses control of his deposit and interest and, if the bank were 
to fail, probably would not be discharged of the debt. But from the 
maker's standpoint an ordinary post-dated check is better than pay- 
ment by time bill because it cannot be dishonored and protested with 
an immediate remand of payment. It should also, as has been shown 
above, amount to a suspension of the creditor's claim on the original 
debt. From the taker's standpoint, there is an advantage in that pre- 
sentment need not be made on the exact day in order to charge the 
drawer or indorsers. Hence it is submitted that post-dated checks 
should find fuller recognition and come to fill their particular place 
of usefulness among the different types of commercial paper. — Yale 
Law Journal. 

" Farmers & Mechanics Bank v. Butchers & Drovers Bank (1857), 
16 N. Y. 125; Detroit National Bank v. Union Trust Co. (1906), 145 
Mich. 656, 108 N. W. 1092. 

M Clark National Bank v. Bank of Albion (1868), 52 K. Y. 593. 

23 Swenson Bros. Co. v. Commercial State Bank (1915). 98 Nebr. 
702, 154 N. W. 233. 

M Smith v. Fields (1911), 19 Ida. 558, 114 Pac. 668. This court held 
that the bank became liable immediately on certifying- the check and 
that payment could be demanded at any time on presentment. 

"■ Merchants & Planters Bank v. First National Bank (1914). 116 
Ark. 1, 170 S. W. 852. 



